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Richard Delgado and his co-authors posit that formal dispute resolution processes, like trials, offer a preferable forum for minority disputants, particularly in disputes involving an opponent 2 of higher status or power. 3 Delgado theorized that the formalism associated with the trial process reduces the risk that parties who hold prejudicial attitudes will act on them. 4 By contrast, in informal processes, an opponent of higher status or power is more likely to act on its prejudices, placing minority disputants at a greater disadvantage than they would experience in traditional litigation. 5 In drawing this conclusion, Delgado includes a wide variety of dispute 2. Delgado's primary concern appears to be the possibility that an opponent with higher status and power is more likely to act on his or her prejudices in an informal setting than a formal one. Yet the formality of the courtroom not only suppresses an opponent's willingness to act on his prejudices, but also decreases the likelihood that the neutral third party will act in a biased or prejudiced manner. Id. at 1374-75.
3. Id. at 1403 (arguing that to protect minorities, dispute resolution processes should be limited to disputes among parties with relatively similar status and power).
4. Id. at 1368-75. 5. Id. at 1402-03. Delgado cites the leftist critique of ADR, whose commentators conclude that informalism is problematic because it "(i) solidifies control by capital and the state; (ii) disadvantages 'weaker' parties; (iii) expands state control [over members of disadvantaged classes]; (iv) deflects energy away from collective action; and (v) promotes law without justice." Id. at 1391. resolution processes within the category of "informal processes." 6 As defined by Delgado, the principal dispute resolution mechanisms are "arbitration, mediation, small claims courts, community justice centers, media complaint boards, and internal institutional grievance mechanisms." 7 He describes these processes, including arbitration, as a "loose collection of deformalized, decentralized procedures . . . offering speedy, non-intimidating, flexible justice for the common person, the litigant of modest means or one whose claim is so small it cannot be processed economically in court." 8 Delgado defines arbitration separately in the article only once, referring to it as a "process disputants have used for years in an effort to circumvent the court system's costly delays and congested dockets. In arbitration, disputants submit their disagreement to an impartial third party and agree to be bound by the arbitrator's decision, a decision that a court may enforce." 9 While this definition of arbitration is largely accurate, Delgado's inclusion of arbitration in the array of informal dispute resolution processes may have, without justification, increased disputants' distrust and suspicion of the arbitration process. In this Article, I dispute the notion that arbitration is truly an informal process that tends to disadvantage minority disputants or provide them with a "quick, painless hearing that renders an adverse decision tainted by prejudice." 10 Arbitration, unlike mediation and negotiation, offers considerable promise to minority disputants facing a well-heeled opponent in a dispute. This is because arbitration has been-and continues to be-a structured process that, over the years since Delgado first wrote his article, has become increasingly formal. Even under Delgado's views about the import of informality, arbitration's formalism may make it a more attractive venue for minority and other disputants who might be at a disadvantage when confronted by an opponent of higher status than other informal dispute resolution mechanisms. That is not to say that there is no room for improvement. Assuming Delgado is correct that formality matters in promoting equality in dispute resolution, reformers could easily take steps to formalize arbitration even more, thereby improving its attractiveness as a venue for minority disputants vis-à-vis mediation or negotiation or even, for that matter, litigation. In this Article, I hope to shed greater light on the benefits of arbitration as a formalized process likely to offer considerable protection to minority disputants. In addition, I will address changes to the arbitration process, including mandatory reasoned opinion writing and greater diversity in arbitrator appointments, that could offer all disputants an opportunity to have their voices heard in a fair and effective forum. This Article proceeds as follows. First, I summarize Delgado's views on the values of formalism versus informalism in terms of protection of the minority disputant. Relying on that dichotomy, I will offer what I believe to be a more accurate picture of arbitration as a largely formal process and explain why arbitration's formalism offers virtually the same protections to minority disputants as does the traditional litigation process. Then, I will discuss potential reforms to the arbitration process that will provide greater formalism, and therefore protection, not only to the minority disputant but also to any party who is likely to be at a disadvantage in a dispute resolution venue. In this way, I hope to offer a rosier picture of the role of this form of dispute resolution in promoting equality-reconsidering arbitration's lost promise as a dispute resolution mechanism for those with less bargaining power than their opponents.
A. FORMALISM'S BENEFITS FOR MINORITY DISPUTANTS
Delgado's 1985 article offered a critique of dispute resolution mechanisms that served to tamp down some of the initial enthusiasm for these informal processes. 11 Delgado certainly recognized some of the benefits of informal dispute resolution processes, including lower costs, lack of administrative complexity, greater accessibility, and capacity to allow parties to resolve their disputes more creatively than in litigation. 12 Yet, Delgado expressed concern about increasing the use of these processes, citing various social-psychological theories of prejudice that, he believed, would 12. Delgado, supra note 1, at 1366-67.
be more likely to create problems in informal settings than in formal settings. 13 According to Delgado's research, the risk of prejudice is greatest in situations where an in-group member confronts an out-group member. 14 In this context, an in-group member would be a member of the majority; an out-group member would be a member of a minority group. 15 These confrontations are particularly problematic when direct, rather than through intermediaries. Additional problematic factors include a lack of rules constraining conduct, a closed setting, and a view that "public values" 16 rather than private ones should predominate. 17 Delgado also viewed as problematic those situations where the dispute is personal rather than impersonal. 18 He also proffered the view that minority disputants feel greater comfort when they believe what they say and do will make a difference, where the results are predictable and can be traced to effort and merit. 19 In Delgado's view, a dispute which pits a person of low status and power against a person of high status and power, in an informal process, with the characteristics described above, would be quite problematic and disadvantageous for the low-status disputant. 20 In such a setting, formal adjudication processes would be preferable. 21 
B. THE CHARACTERISTICS OF FORMAL ADJUDICATION
Delgado emphasizes that formal processes provide a more equal opportunity for the minority disputant. 22 But what constitutes the kind of formal process that is more likely to level the playing field for the disputant? Delgado identifies several characteristics that he and his co-authors believe result in a fairer forum for adjudicating minority disputants' claims. 23 13. Id. at 1380-84. Delgado suggests that "many factors-personal dynamics, scapegoating, economic dislocation, power disparities, socialization, and in-group/outgroup cognitive categories-contribute to the development of prejudice." Id. at 1382. Delgado argues that the "American Creed[, which] emphasizes liberty, equality, and human worth-values that arise from the basic tenets of democratic and Judeo-Christian teachings," is contradicted by "the reality of class and race-based prejudice [that] exists on a societal level, where it affects the behavior of groups and institutions." Id. at 1383. Thus, people afflicted by prejudice resolve their inner conflict between the "American Creed" and prejudice in different ways, including: "(1) repression (denial); (2) defense (rationalization); (3) compromise (partial resolution); (4) integration (true resolution)." Id. at 1384.
14. Id. at 1381-82. "'In-group' is defined as 'any cluster of people who can use the term "we" with the same significance.' 'Out-group' refers to all others." Id. at 1381 n. 161 First and foremost, Delgado asserts that the judge's position as neutral arbiter offers significant protections to all litigants, including minority disputants. 24 According to Delgado, both internal and external constraints prevent a judge from exhibiting bias or prejudice. 25 Internal constraints include those emanating from the judge's professional position. 26 The judge is often appointed for a lengthy term and thus need not be politically responsive in decisions. 27 A judge also agrees to apply a system of rules, and rule application reduces bias. 28 In addition, the repetitive nature of the judge's caseload dissuades the judge from thinking about particular parties in a dispute. Instead, the judge can focus purely on the legal and factual issues presented. 29 The system of stare decisis also encourages consistent results. 30 Finally, Delgado notes, the competitive presentation of evidence, overseen by the judge, counteracts decisionmaking bias and "combats the natural human tendency to 'judge too swiftly in terms of the familiar that which is not yet fully known.'" 31 Second, external constraints reduce the opportunity for judicial bias. 32 The Code of Judicial Conduct, for example, imposes limits on what a judge may or may not do. For example, citing the Code of Judicial Conduct, Delgado notes that a judge must disqualify herself when her impartiality is questioned or when she feels animus or prejudice toward a party. 33 Next, Delgado notes the important role that rules of civil procedure and evidence play in ensuring a formal, unbiased, and unprejudiced forum for adjudicating disputes. 34 The Federal Rules of Civil Procedure, and their state counterparts, promote fairness and discourage prejudice. 35 They also serve to create a level playing field by ensuring that both par- ties understand the process and that a trial reaches a resolution on the basis of merit rather than on a party's social or economic advantage. 36 Delgado focuses on several of these rules as particularly well-suited to reducing bias. For example, Delgado notes that the rules governing notice 37 and timely filing of pleadings help reduce bias by enabling defendants to eliminate frivolous suits early. 38 Conversely, the short plain statement requirement discourages groundless claims motivated by prejudice. 39 The requirement of an attorney's signature on all pleadings 40 is also likely to reduce prejudice because an attorney will only sign the papers if the attorney believes that the pleading is grounded in fact or law or, minimally, on a good faith argument for modification of the law. 41 Moreover, the parties are less likely to act in a prejudicial manner because they know the judge will see all of their pleadings and motions. 42 This principle applies equally to pretrial orders. 43 That the judge will see all of these pleadings and motions incentivizes parties to avoid drafting or filing documents based on spite or prejudice. 44 The judge's obligation to state his or her findings of fact and conclusions of law further serves to reduce bias and prejudice. 45 The existence of an appellate review process encourages judges to find facts and law in an unbiased manner. 46 Evidentiary rules also reduce prejudice by limiting testimony to the issues that the parties present and excluding evidence designed primarily to inflame the court or jury or to induce prejudice in 36 some other way. 47 Courtroom formalities also help reduce prejudice. The presence of the American flag, the judge's black robe, and other courtroom rituals emphasize that higher public values are encouraged. 48 At the same time, these formalities discourage people from acting on their biases and prejudices, as they would in an informal or intimate setting. 49 That "each party is represented by an attorney and has a prescribed time and manner for speaking, putting on evidence, and questioning the other side" also provides the structure needed to reduce bias and prejudice. 50 Procedural and evidentiary rules serve to keep parties separate and provide structure for interactions. 51 Attorneys address the trier of fact rather than each other. 52 Why do these formalities work to reduce bias and limit prejudice? According to Delgado, the formal nature of the courtroom takes advantage of the human desire to conform. 53 The courtroom norms of fairness and neutrality create a behavioral standard that causes participants to reduce expressions of prejudice. 54 Moreover, the formality of communication in a courtroom avoids unstructured interactions that social psychologists have determined are more likely to encourage expressions of prejudice. 55 Finally, in the formal context, "prejudiced persons are [less] Delgado posits that prejudice tends to be environmental. People will express prejudice more freely when the setting permits it, or, worse yet, encourages it. In other words, the venting that might take place in mediation would be more likely to be hostile or prejudiced toward minority groups because of a lack of safeguards in place to control such outbursts. In fact, in the mediation setting, venting is often encouraged, making more likely, according to Delgado, the articulation of prejudiced or hostile views. Id.
57. Id. at 1403-04.
intimate area of life" such as housing, inter-neighbor, or family disputes. 58 If dispute resolution is needed in this setting, rules governing the scope and confidentiality of the proceedings, discovery, and form of review are essential to ensuring that the minority disputant is not subject to intrusive or irrelevant (i.e., biased or prejudiced) inquiries. 59 In addition, in this context, the third-party neutral should be a professional who is acceptable to both sides, and both sides should be permitted to have an advocate or attorney present, if they so desire. 60 Delgado's description of formalism is different than the kind of process offered in traditional arbitration. However, changes in the arbitration process over the last thirty years paint a more formal picture of the dispute resolution process. The next section will explore whether these changes offer sufficient protection to the party of low status and power so that he or she may feel comfortable utilizing the arbitration process.
II. WHAT DOES TRADITIONAL ARBITRATION LOOK LIKE?
As I mentioned at the outset, Delgado's article focuses primarily on the benefits and drawbacks of mediation and other non-binding processes for minority disputants rather than on arbitration. 61 Delgado's limited discussion of arbitration identified it as a speedy process that provides a binding result issued by an impartial third party, avoiding the delays and costs associated with the court system. 62 This description fits the definition of "traditional arbitration," the process typically used by repeat players to resolve disputes.
As originally envisioned and consistent with Delgado's description, arbitration was an informal, speedy, and flexible process that enabled a disputant to avoid slow court processes and achieve a final, binding result. 63 Merchants, in particular, preferred arbitration because they were interested in a system that would resolve disputes quickly and in a manner consistent with industry standards (to facilitate relationships among the parties). 64 "Traditional arbitration, unlike litigation, empowered . . . disputants to appoint a disinterested third party who was an expert in the industry to resolve the dispute in accordance with understood customary norms." 65 "Moreover, the arbitral system ensured finality, [ sential to facilitating continuing relationships," because the parties agreed "to abide by the arbitrator's resolution of the claim." 66 Judicial review of arbitration awards was unwanted because the timetable for such review was inconsistent with the parties' need for immediate resolution. 67 Opinion writing was equally unnecessary because the principles the arbitrator applied were based on customs and norms that the parties generally understood. 68 Speed and efficiency of award issuance took precedence over accuracy and reasoning. 69 Modern commercial arbitration, among repeat players like businesspeople, remains a flexible process. Parties may, and often do, 70 appropriateness of expert witnesses; and the use of pre-or post-hearing briefs. Yet parties tend to rely on institutional rules for many issues, including the size of the arbitral panel, the use of procedural rules or evidentiary standards, and whether or not attorneys will represent the parties. 71 These institutional rules reflect the default approach to arbitration-informality and efficiency. 72 Arbitration's flexibility also enables parties to exercise considerable control over arbitrator selection. 73 Thus, parties may select an arbitrator who is an expert in the field in which the dispute has arisen. Moreover, parties can and sometimes do select arbitrators who are not lawyers.
Arbitrations among repeat players typically follow a fairly predictable structure. Most arbitration hearings are confidential. 74 The arbitrator usually opens the arbitration with a recitation of ground rules, followed 71 . My arbitral experience suggests that parties commonly adopt existing institutional rules from a provider organization, like AAA. These rules state that arbitration does not typically follow rules of procedure and evidence. Also, because the rules assign the number of arbitrators based on the amount of the claim, the size of the panel is not negotiated. Finally, parties typically permit the use of a representative and do not limit the type of representative a party may select.
72. For example, there is no formal analog in commercial arbitration to the pre-trial motion practice in traditional litigation. This characteristic of the process accounts for a substantial portion of the cost and time savings that can be realized in arbitration. Rule 10 of the AAA Commercial Arbitration Rules provides for pre-hearing proceedings, including a "preliminary hearing." However, Rule 10 does not expressly contemplate pre-hearing motions addressing the form and content of the pleadings, questions of proper parties and jurisdiction, or attempts to avoid a hearing by achieving dismissal as a matter of law or through an adjudication based on undisputed facts. See AAA COMMERCIAL RULES, supra note 70, at 14. by each party's opening statement. 75 Next, each party presents witnesses and other evidence. During the hearing, an arbitrator may ask questions of the witnesses and attorneys to clarify the evidence. Finally, the arbitrator hears closing statements. In most cases, the arbitrator allows the parties to submit post-hearing briefs that summarize each party's main arguments. The arbitrator then issues a written award, commonly with an accompanying opinion, within the time limit that the parties set. If the parties have not indicated when the award is due, arbitrators typically issue awards within a few weeks of the hearing.
When disputants think of arbitration, the process described above is likely what comes to mind. 76 Yet, the arbitration process has changed in the context of arbitrations among one-shot players like consumers and employees on the one hand, and repeat players, like businesses and employers, on the other. 77 As most readers know, businesses and employers dramatically increased their use of pre-dispute arbitration agreements in the 1980s and 1990s. Looking for less expensive and speedier methods for resolving disputes, these entities turned toward arbitration. The Supreme Court facilitated the move to arbitration by sanctioning agreements that mandated arbitration of the vast majority of statutory claims. 78 Not surprisingly, some of the businesses adopting arbitral processes overreached, attempting to bias the arbitration process heavily in their favor by, for example, skewing the arbitrator selection process, 79 choosing inconvenient locations for the arbitration, 80 or charging disputants excessive fees to participate in arbitration. 81 Courts and policy makers intervened, though, establishing parameters for businesses interested in using arbitration to resolve disputes with consumers and employees. In addition to ensuring fair arbitrator selection processes, courts and policy makers cir-75. Arbitration ground rules focus on the arbitrator's personal preferences and the procedural rules that will govern the arbitration hearing. Among other issues, an arbitrator's ground rules might address introduction of documentary evidence, sequestration of witnesses, order of witness testimony, administration of witness oaths, time limitations on opening or closing statements, and length of hearing breaks. See JOHN W. COOLEY, THE ARBITRATOR'S HANDBOOK 79 (2d ed. 1998).
76. This generalized view of arbitration is not quite an accurate picture of the reality of domestic arbitration practice in the United States. In fact, even in the 1980s, arbitrators and arbitral institutions offered "a diverse range of arbitration products." W. 81. Id. at 571, 575 ($4,000 filing fee is excessive and therefore unconscionable); Myers v. Terminix Int'l Co., 697 N.E.2d 277, 280-81 (Ohio Ct. Com. Pl. 1998) (arbitration provision in service contract unenforceable because it would require payment of a $2,000 filing fee on a small claim).
cumscribed businesses' ability to require consumers and employees to pay administrative and arbitrator fees, curtail discovery, and bind only consumers and employees to arbitration, rather than both parties. 82 In addition, policy makers developed a "due process protocol" that one of the two major arbitrator providers ultimately adopted, 83 ensuring that arbitrators will be qualified in the subject matter over which they preside, be able to award whatever relief would be available to disputants in court, be impartial, reveal conflicts of interest, and be trained in the law, including procedural and remedial issues that might arise, relevant to those cases over which the arbitrator would preside. 84 Both major arbitration service providers authorize a party to request that the arbitrator hold a management conference prior to an arbitration hearing in a variety of cases. These management conferences, which are similar to a pretrial conference, review guidelines for discovery, 85 and depositions, timing for filing of motions and decisions on motions, and timing of the hearing and ultimate decision. It is common for businesses with relatively strict limits on discovery to relax those limitations during these management conferences with the arbitrator. 86 Interestingly, many businesses went well beyond the requirements of the due process protocol in their pre-dispute arbitration agreements with consumers and employees. Some businesses require that arbitrators be lawyers as well as experts in the subject matter of the dispute over which they preside. 87 Many businesses reduce the fees a consumer or an employee will pay to file a demand for arbitration to a negligible amount and pay for the arbitrator fees themselves. 88 In addition, businesses typi- 88. KBR Dispute Resolution Plan and Rules, supra note 87, at 12 (party pays $50 filing fee). AAA employees pay a $100 filing fee to participate in arbitration and are entitled to a one-time $1,000 reimbursement of the employee's or former employee's attorney's fees for mediation or arbitration of each matter. The Smart Solution, supra note 87, at 8-9. The AAA employee pays no arbitrator compensation, although may elect to pay up to one-half of the neutral's compensation and expenses. Id. at 9. Under Uber's arbitration agreement, parties pay their own representatives, but the party is not required to bear any type of fee or expense that it would not be required to bear if it had filed the action in a court of law.
cally provide the arbitrator with significant discretion to order necessary discovery and make evidentiary rulings during the arbitration process. 89 Whether proceeding pursuant to institutional rules or their own arbitration agreement, most businesses continue to confer significant discretion on the arbitrators to run the hearing. Though prone to err on the side of admitting evidence, arbitrators carefully consider hearsay, relevancy, and duplicative testimony objections. Moreover, arbitrators routinely refer to the rules of evidence as guidelines to assist them in running the hearing. Although not held in a courtroom, arbitral hearings are quite formal, with opening statements, direct and cross-examination, and swearing in of witnesses, together with ruling on evidentiary objections. 90 In many ways, both substantively and procedurally, modern arbitration resembles a bench trial or a hearing before an administrative law judge. 91 Arbitrators also write reasoned opinions more frequently today than they did in the 1970s and 1980s. 92 These opinions look much like judicial opinUber Arbitration Agreement, supra note 87, at 16-17. Macy's arbitration agreement states that an employee filing a claim in arbitration will pay the cost of arbitration up to a "maximum of the least of one (1) 89. KBR Dispute Resolution Plan and Rules, supra note 87, at 15-17; The Smart Solution, supra note 87, at 7 (arbitrator has authority to order discovery); Uber Arbitration Agreement, supra note 87, at 14 (arbitrator has authority to order discovery).
90. See, e.g., AAA'S EMPLOYMENT ARBITRATION RULES, supra note 88, at 25 ("Witnesses for each party shall submit to direct and cross examination.").
91. See, e.g., Gary McGowan, Don't Call It a "Trial": What Litigators Should Know About Arbitration, 52 THE HOUS. LAW. 12, 14 (July/Aug. 2014). Although often conducted in a hotel or office, an arbitration hearing "resembles a bench trial: opening statements, claimant's evidence, respondent's evidence, rebuttal evidence and closing arguments" are all given. Id. "Witnesses are sworn and give direct testimony subject to cross-examination." Id. "If either party wishes, the hearing will be transcribed." Id. However, unlike a bench trial, the "rules of evidence do not strictly apply (unless the parties agree otherwise). Generally, arbitrators view extensive use of objections as obstructive and/or time wasting. Moreover, they are reluctant to exclude evidence for fear of vacatur," as "'refusing to hear evidence pertinent and material to the controversy'" is one of the few grounds for vacating an award. Id. (citing 9 U.S.C. § 10 (2012)). A more relaxed approach to evidence is therefore deployed in arbitration hearings than would be seen during a bench trial or administrative hearing. "[A]ll documents are usually deemed admitted at the outset, unless there are serious questions about authenticity." McGowan, supra at 14. Hearsay rules are often relaxed, "[m]otions to strike experts will likely be denied," and "affidavits may be allowed [without] cross-examination." Id. However, some objections may find traction if the evidence is cumulative or redundant; completely irrelevant or not probative; contains too much hearsay or double hearsay; or if an attorney extensively asks leading questions to a friendly witness during direct on disputed subjects. See id.
92. KBR Rules require that the award be in writing and shall be a reasoned award that includes "a brief statement of the essential findings of fact and conclusions of law on which ions. Moreover, arbitrators deciding legal issues often seek out "precedent," like court decisions or other arbitral opinions, to help guide their decision-making. Like judges, law-trained arbitrators prefer to decide cases consistent with the law and with other arbitrators' decisions. 93 Prompted by judicial decision-making and policy reform, businesses and employers offer an arbitration procedure that is relatively inexpensive to the consumer or employee while providing reasonable discovery and an opportunity to file dispositive motions and respond to motions filed. Moreover, this reformed arbitration process enables consumers or employees to participate in a hearing that largely mirrors a trial (albeit with more limited application of evidentiary rules), and receive a final decision with findings of fact and conclusions of law.
The more formal arbitration process many repeat players use when implementing arbitration agreements with one-shot players may come close to satisfying the objections Delgado levied, and might still levy, against arbitration. Delgado does not rank by importance the various formalities available to minority disputants through the traditional litigation process. Thus, it is hard to predict whether Delgado, and other critics of dispute resolution, would approve of this new, more formal, arbitral process.
But, clearly, some of the major tenets essential to a formal process that Delgado identified in his 1985 article are now apparent in modern arbitration. Arbitrators typically apply relevant legal rules in their analysis of disputes, and arbitrators are experts in the field in which they arbitrate. Thus, their caseload is repetitive, which enables them, like judges, to avoid biases in a particular case. Precedent still does not bind arbitrators, but, unquestionably, arbitrators look to other arbitral decisions, as well as court decisions, to help guide their decision-making. Parties also present evidence in the same competitive fashion as do parties in litigation. In addition, although not enforceable by law, arbitrators must comply with codes of arbitral conduct which, in many states, fundamentally mirror the the award is based." KBR Dispute Resolution Plan and Rules, supra note 87, at 20. Uber's arbitration agreement states that the "[t]he Arbitrator will issue a decision or award in writing, stating the essential findings of fact and conclusions of law." Uber Arbitration Agreement, supra note 87. The Uber agreement also precludes the arbitrator from committing errors of law or legal reasoning, and states that the award may be vacated or corrected on appeal to a court of competent jurisdiction for any such error. Id. Macy's requires that if the employee's claim "arises under federal or state statutory law, the award should include findings of fact and conclusions of law." SOLUTIONS INSTORE at 14 (on file with author).
93. After examining arbitrators' citation practices in securities, labor, employment, and class action arbitration, Professor Mark C. Weidemaier found that arbitrators, particularly in employment and class action arbitration cases, "routinely" wrote lengthy, reasoned awards, spending considerable time analyzing the extant legal issues and extensively using precedent. Mark C. Weidemaier, Judging-Lite: How Arbitrators Use and Create Precedent, 90 N.C. L. REV. 1091, 1139 (2012) (outside of securities disputes, "arbitrators wrote reasonably lengthy decisions that were substantially devoted to legal analysis and that made ample use of precedent."). In addition, Professor Weidemaier found that, outside of labor arbitration, the "overwhelming majority" of awards cite judicial precedent. Id. at 1140. He found the similarity between arbitrators' opinions and judicial opinions "striking." Id.
Code of Judicial Conduct that binds judges. 94 Rules of evidence and procedure remain more relaxed in arbitration. But, procedural rules in particular have begun to play a larger role in the arbitral process. Many of the procedural rule benefits Delgado cites-notice, timely filing of pleadings, attorney's signature on pleadings-exist in arbitration. Thus, as in the courtroom, these rules may reduce the likelihood that arbitration could become a breeding ground for prejudice and bias. Finally, because their livelihood is on the line, and the arbitral providers insist on compliance with arbitrator codes of ethics, it seems unlikely that many arbitrators would ignore applicable ethical rules. But objections may remain. Traditional litigation, at least in federal court, offers decision makers who are appointed to lengthy terms and, thus, do not have to be politically responsive. Litigation provides more stringent rules of procedure and evidence, as well as the application of the principle of stare decisis and appellate review. In addition, courtrooms are open to the public (arbitral hearings are typically confidential), and the judge's robe and other formalities do not exist in arbitration.
The question is whether the increased formality of the arbitral process, achieved over the last thirty years of reform, is sufficient to create an environment in which a minority disputant would have both faith in the integrity of the arbitration process and, in fact, receive the justice all disputants deserve from an adjudicative process. With some additional effort to ensure the integrity of the arbitral process, I believe the arbitral process provides the kind of access to justice, together with a fair process, that might well serve both minority disputants and one-shot players alike. 95 Multiple alterations to the arbitration process could bring arbitration even closer to the formal process Delgado envisioned as necessary to reduce biased behavior by disputants and neutrals. Changes to arbitration confidentiality, greater application of procedural and evidentiary rules, 96 more expansive discovery, 97 elimination of blanket immunity for arbitra- tors, 98 expanded opinion writing, greater scrutiny of arbitrators, 99 diversity among the arbitrator corps, and broader judicial review, 100 especially when the disputants are one-shot players facing repeat players, are among the potential improvements possible.
In this article, however, I focus on only two possible changes to arbitration: mandating reasoned opinion writing and increasing diversity among the arbitrator corps. I am selecting these two ideas because they could be implemented quickly and at a relatively low cost. These changes would not require outside intervention-simply cooperation from the prospective parties, their lawyers, and the institutions providing arbitral services.
I recommend the adoption of a reasoned opinion writing requirement because it is already a virtual norm within arbitration 101 at this point. Despite adoption of this norm by institutional providers, the message generally less than for a trial in a court, especially a jury trial. As a consequence, arbitration litigation expenses are usually lower than court litigation expenses and arbitrations are usually completed more quickly than trials."); David S. Schwartz, Mandatory Arbitration and Fairness, 84 NOTRE DAME L. REV. 1247, 1268 (2009) about the availability of these opinions is not well-known to the general public. Reasoned opinion writing, and subsequent publication of these opinions, is also a cheap fix to many perceived problems with arbitration. As discussed more fully below, because I believe it would be relatively easy to implement at low cost, it should be mandated in all institutional rules so that disputants, the public, and arbitration critics understand what is actually happening in arbitration. Accompanying the mandate of reasoned opinion writing with publication of decisions (already happening in AAA employment and labor arbitration decisions) would enhance the benefits of this requirement for minority and one-shot players, as more fully articulated below.
Less easy to achieve, but also providing considerable benefit to the one-shot or minority disputant, would be diversification of the arbitrator corps. I focus on this issue because I believe it has been largely overlooked by arbitration's critics and because few have offered concrete suggestions for change. I hope to offer such suggestions and identify ways in which the parties, their attorneys, and the institutions providing arbitral services can work together to make the arbitral forum both substantively and procedurally attractive to all disputants. Diversification would also provide assurance to litigants that potential arbitrators are not monolithic in their views about discrimination or other issues that typically arise in arbitration.
III. ARBITRATION OPINION WRITING: FORMALIZING ARBITRATION AT A (RELATIVELY) LOW COST
Although arbitration is undoubtedly more formal today than it was at any time in the past, additional procedural protections may be critical to ensuring an adequate forum for resolution of disputes involving minority parties and one-shot players. This section advocates enhancing the formality of the arbitral process by adopting a reasoned opinion and publication requirement in disputes involving one-shot and repeat players. Requiring arbitrators to write and publish reasoned opinions could provide the kind of protection traditional litigation presumably provides minority disputants for a relatively low cost and without some of the risks Delgado feared. An opinion writing and publication requirement in disputes involving one-shot and repeat players, included in provider organizations' due process protocols and/or rules, could create the structure necessary to reduce decision-maker prejudice, improve the quality of decision-making, enable more careful selection of unbiased arbitrators, and allow for greater adherence to earlier arbitral precedent, which also reduces bias in decision-making. Opinions may also provide a greater sense of resolution to the parties, who will now have a deeper understanding of the reasons they won or lost. Moreover, both the reasoned opinion and publication requirements might improve both the parties and the public's perception of arbitration as a fair and legitimate forum for the resolution of disputes, which is particularly important to arbitration's critics, like Delgado.
As discussed earlier, arbitration is much closer to litigation in terms of providing structured decision-making than critics have suggested. If reasoned written and published opinions were required, the arbitral process might provide exactly the formal avenue for resolution that ensures protection of the rights of minority and other one-shot disputants. As it turns out, arbitrators engage in decision-making and opinion-writing processes (when they write opinions) that is remarkably similar to the process in which judges engage. Moreover, recent studies confirm long-held beliefs in the arbitral community that arbitrators are capable of understanding and applying precedent and can interpret legal rulings in a manner similar to judges. 102 If these studies are accurate, greater transparency in all types of arbitration, through the implementation of mandatory arbitrator opinion writing, could substantially improve the process itself as well as the public's and parties' perceptions of the process.
A. PUBLISHED REASONED WRITTEN OPINIONS WILL BENEFIT
THE ONE-SHOT PLAYER Judicial opinion writing serves three purposes. First, opinion writing improves judges' decision-making process by prompting them to consider critically and carefully the facts and law at issue in a particular decision. Second, the process, when opinions are published, generates precedent, so that future readers better understand what the rules of law are. Finally, opinion writing enhances the legitimacy of the decision in the eyes of both the parties and the public.
Arbitrators write opinions for similar reasons. In arbitration, as in litigation, opinion writing encourages the arbitrator to consider carefully her decision, ensuring that she has understood all the facts and arguments. Published arbitral opinions also legitimize the decision in the eyes of the parties and the public. 103 Although the authors focus on international arbitration in this article, their findings would likely be duplicated in domestic arbitration. Through their research, the authors "found evidence that arbitrators, like judges, tended to make intuitive decisions and were influenced by well-known cognitive illusions like anchoring, framing, and the like." Id. "Where comparisons with judges were possible, [the authors] were generally unable to reliably distinguish between the responses of arbitrators and judges, suggesting the two groups performed comparably." Id. The authors "also found evidence that arbitrators, as a group, were unlikely to merely 'split the baby' between claimants and respondents." Id. The authors concluded that their "findings cast doubt on the bona fides of the normative narrative that international arbitrators should be stripped of jurisdiction and replaced by judges due to cognitive predisposition." Id.
103. "A well-reasoned opinion can contribute greatly to the acceptance of the award by the parties by persuading them that the arbitrator understands the case and that his award is basically sound." FRANK ELKOURI & EDNA ASPER ELKOURI, HOW ARBITRATION WORKS 237 (3d ed. 1977). The Supreme Court offered support for this view: "Arbitrators have no obligation to the court to give their reasons for an award. . . . [A] well-reasoned opinion tends to engender confidence in the integrity of the process and aids in clarifying requirement assists parties in arbitrator selection. Written, published arbitral opinions help parties in the selection process because an arbitrator's past opinions provide prospective parties with better information about a particular arbitrator's decision-making process and potential biases. 104 The following sections will attempt to define a reasoned written opinion as well as the potential benefits of requiring arbitrators to both write and publish their opinions. 105
Reasoned Written Opinions
Like the term "arbitration," which is not defined in the Federal Arbitration Act, a "reasoned written opinion" may be somewhat in the eye of the beholder. Yet both commentators and practitioners generally agree on what constitutes a reasoned written opinion. 106 According to the academic literature, to be reasoned, an opinion should contain the following elements: First, the arbitrator should identify the issues in dispute. In doing so, the arbitrator should include relevant facts as well as the rules, customs, or legal principles the arbitrator intends to apply to the facts. 107 The goal underlying this requirement is that the parties reviewing the opinion will realize that the arbitrator understood the evidence presented at the hearing and was aware of the customs, rules, and laws applicable to this type of dispute. Second, the arbitrator should use the parties' posthearing briefs and/or closing arguments, together with the evidence presented at the hearing, to identify and articulate the parties' contentions. 108 This section of the opinion, common in labor arbitration opin- ions, demonstrates that the arbitrator listened to the parties and understood their arguments. Next, the arbitrator must include a decision. 109 In this part of the opinion, the arbitrator clarifies the scope of the decision, interprets the evidence, resolves questions of fact, applies principles of law and custom, and explains why she accepted or rejected the parties' theories. 110 
How the Published Reasoned Written Opinion Benefits the One-Shot Player and/or Minority Disputant
A published reasoned written opinion would improve the arbitration process, particularly in cases involving parties with unequal bargaining power. A published reasoned written opinion provides valuable information about an arbitrator's deliberations, her understanding of the facts, the rules or laws to be applied, and anything else that led her to her ultimate decision. The opinion offers valuable insight that may aid future disputants, as well as the parties to the dispute, in future arbitrator selection. 112 In addition, the published reasoned written opinion legitimizes the process by providing greater decision-making transparency to the parties, particularly the party with less bargaining power. 113 Published opin-109. Id. 110. In judicial opinions, providing reasons enables subsequent courts to follow precedent. Strong, supra note 106, at 85. While this is not a justification in the arbitral forum for a reasoned award, both in the international setting and, now, as domestic arbitration includes the interpretation of law, in the domestic setting, "[a]rbitral awards . . . are considered important forms of persuasive authority and have been said to reflect a type of 'soft precedent' in certain types of . . . matters (most notably those involving arbitral procedure . . . )." Id. at 86.
111. Abrams, supra note 107, at 587. Professor Strong cites various iterations contained in state statutes. For example, she cites a Pennsylvania statute that defines "a reasoned ruling as one that includes 'findings of fact and conclusions of law based upon the evidence as a whole . . . [and that] clearly and concisely states and explains the rationale for the decisions so that all can determine why and how a particular result was reached.'" Strong, 113. Professors Black and Gross also identified the need for transparency in decisionmaking as a justification for the implementation of an explained decision requirement. Interestingly, the arbitration parties themselves, the customers, also stated that they would be more satisfied with securities arbitration outcomes if they had an explanation of the award. See JILL I. GROSS & BARBARA BLACK, PERCEPTIONS OF FAIRNESS OF SECURITIES ion writing assists parties in developing confidence in arbitrators' abilities and helps them weed out incompetent or biased arbitrators. Moreover, a reasoned written opinion requirement encourages the arbitrator to increase her deliberation, thus, hopefully, improving the quality of the decision. 114 Writing the decision helps the arbitrator think through issues, avoid arbitrary decisions, and offer more fulsome explanations than an oral or limited written decision would.
B. IMPROVING THE ARBITRATOR SELECTION PROCESS
One-shot players, typically perceived to be at a disadvantage in the arbitrator selection process, often resist arbitration because they suspect arbitrators will be biased in favor of the repeat player. This concern may be aggravated for minority disputants, who might be especially skeptical of the typical arbitrator panel, made up primarily of white men over the age of fifty. The introduction of reasoned written opinions to the arbitration process might allay parties' concerns about biased arbitrators or, alternatively, validate the concerns. 115 In the latter situation, a published reasoned opinion would help future parties avoid selecting a biased or prejudiced decision maker. 116 Moreover, and, perhaps, more importantly, the greater understanding parties develop about arbitrator bias through the published reasoned written opinion aids future parties even more in arbitration than it would in litigation. After all, parties can choose their decision maker in arbitra-ARBITRATION: AN EMPIRICAL STUDY 39 (Feb. 6, 2008) (Fifty-five percent (55%) of customers stated that they would be more satisfied with the outcome of their arbitration had they received an explanation of the award).
114. Most scholars focus on judges, rather than arbitrators, when discussing the benefits of deliberation. The principles underlying decision-making, though, would be unlikely to change whether the decision maker was an arbitrator or a judge. One author explained that in the process of writing an opinion, a judge must "clarify his thoughts as he reduces them to paper." Mary Kate Kearney, The Propriety of Poetry in Judicial Opinions, 12 WID-ENER L.J. 597, 599 (2003) . It is through the "process of reducing one's ideas to writing" that enables a decision maker to assess whether or not his reasoning is sound. Id. A judge, advising law clerks, stated that "[j]udges write opinions for many reasons: to help think through the issues; to explain to the parties, their counsel, and the appellate courts how and why the case was decided; to advance the law's development; to provide consistency by setting precedent; . . . and to convince a possibly unfavorable audience that the judge wrote a correct decision. 115. Professor Mark Weidemaier suggests that parties might even be willing to "pay for reasoned awards because they believe that arbitrators who must provide a written explanation are less likely to make careless or biased decisions." W. 116. In labor arbitration, parties have considerable information, both from their own experience as well as from written decisions, about prospective arbitrators. As Chris Honeyman noted, the reasoned opinion in labor arbitration helps arbitrator selection because an arbitrator must explain her decision and "that this may affect future similar cases; thus whether or not a given arbitrator has a tendency to state things in too broad terms is a criterion they will take into account. tion but are not afforded the same opportunity in litigation. 117 The published reasoned written opinion requirement would also help arbitrators who, like judges, are likely to be more consistent in their decision-making if they have a record of their decisions and deliberate before writing that decision. Arbitrators who decide a particular case one way on one occasion are likely to decide a similar case the same way on another day. Most arbitrators want to be consistent in the way they adjudicate disputes-not only does the writing of opinions reveal the way they make decisions, but it also aids them in future decisions by reminding them of the way they approached a particular problem in the past. Finally, arbitrators benefit from reading other arbitrators' opinions. Although not bound by precedent, arbitrators seek guidance from other arbitrators as to how an issue should be resolved. 118 In addition, published reasoned written opinions provide useful information to parties and the market about the process of arbitration, together with information about an arbitrator's abilities. As Professor Weidemaier observed:
Reasoned awards can communicate that the arbitrator possesses . . .
[the] qualities [of diligence, expertise, and impartiality] and therefore enhance the arbitrator's legitimacy to future purchasers of arbitration services. Thus, a central feature of reasoned awards is that they serve to legitimize both the arbitrator (in general) and the arbitration (in particular) in the eyes of a number of important constituencies: the disputants themselves, external actors who may play a role in enforcing the award, and future purchasers of the arbitrator's services. 119 Of course, at least some of this depends on whether the arbitrator's opinion is published. In labor arbitration, reasoned written opinions are routinely published. 120 Perhaps less well known is that since year 2000, 117 . In other words, biased judges might remain on the bench indefinitely, if appointed for life. A biased arbitrator, on the other hand, assuming her opinions are published and accessible, would be unlikely to be hired again.
118. This predisposition of arbitrators may come from their background in law. Most arbitrators today are lawyers. The popularity of the Elkouris' HOW ARBITRATION WORKS, ELKOURI & ELKOURI, supra note 103, considered the "bible" of labor arbitration, might also be explained by the predisposition of decision makers to decide cases similar to other decision makers faced with a similar set of facts, rules, and law. the AAA has published over 2,000 reasoned written employment arbitration awards. 121 While it is true that the publication of reasoned written opinions partially undermines the "confidentiality" aspect of arbitration, the benefits of turning the opinion into a public good outweigh the costs to the disputants (if those disputants even care about whether the decision is published). The history of publication in labor arbitration and, more recently, in employment arbitration, suggests that opinion publication does little to deter parties from participating in the process. FINRA, which administers securities arbitration, has always published awards, but these awards historically failed to shed much light on the arbitrators' decision-making processes. FINRA recently changed its rules, tacitly acknowledging the importance of a published reasoned written opinion by offering such opinions to parties at no cost to them. This change, together with the extensive publication of employment and labor arbitration reasoned opinions, offers further support to the assertion that publication is inexpensive relative to the benefits achieved through publication.
Reasoned Written Opinions Enhance Accountability in the DecisionMaking Process
Reasoned opinions help parties understand why they have won or lost in arbitration 122 and, also, may help the losing party accept an adverse award. 123 Availability of a reasoned opinion may also serve to strengthen
The names of the parties and witnesses will not be publicly available, unless a party expressly agrees to have its name made public in the award."). In contrast, "most labor arbitration awards are unpublished, and awards that are submitted to the BNA for publication are published only if BNA decides the award is of sufficiently 'general interest.'" Weidemaier, supra note 93, at 1106. "Thus, labor awards are subject to several types of selection not present in the other arbitration regimes. First, the arbitrator must decide (with the parties' assent) to submit the award to the BNA. Second, the BNA must decide to publish the award. As a result, published BNA awards may not be representative of all labor arbitration awards." Id. at 1106-07. As Professor Weidemaier notes, some research reveals higher management win rates in published than in unpublished awards. Id. at 1107 (citations omitted).
121. Id. at 1127. Since at least 2009, when AAA amended its Employment Arbitration Rules and Mediation Procedures, Rule 39(b) has required that an "award issued under these rules shall be publicly available, on a cost basis. The names of the parties and witnesses will not be publicly available, unless a party expressly agrees to have its name made public in the award." AAA'S EMPLOYMENT ARBITRATION RULES, supra note 88, at 29. LexisNexis advertised on the AAA website that it has a searchable database of over 2,000 employment arbitration decisions and over 8,500 labor arbitration decisions. See generally LexisNexis for Labor & Employment, LEXISNEXIS, https://www.lexisnexis.com/en-us/products/labor-employment-portfolio.page [https://perma.cc/PZ9W-F43V]. It would seem that most parties are already comfortable with the publication of arbitration decisions.
122. Even AAA concedes that parties sometimes want these decisions. Professor S.I. Strong offers this justification for the reasoned award: "a well-written and fully reasoned award may persuade the losing party that a decision is well-supported, even if the outcome is negative." Strong, supra note 106, at 86. "For disputants, reasoned decisions provide an explanation that can be used to guide future conduct and a sense, perhaps especially important to the losing party, that the adjudicatory process was a deliberate and fair one." Weidemaier, supra note 115, at 1917.
123. Professor Kaczmarek states that "[a]ll sides generally agree that a sound opinion contributes to the acceptance of an award by persuading the parties that the arbitrator thoughtfully considered the claim and came to a well-reasoned decision." Christopher B.
the parties' faith in the integrity of the arbitral process because the parties are able to see for themselves that the arbitrator considered the relevant facts, and, if applicable, legal rules. 124 In addition, when arbitrators draft reasoned awards, the parties may review the award to ensure that their facts and theories were heard and, hopefully, understood. 125 Parties want explained decisions and greater transparency in decisionmaking. Professors Barbara Black and Jill Gross, who initially contended that written opinions, at least in the securities industry, were not a good idea, changed their minds following their empirical study revealing that customers wanted explanations of the arbitration awards and believed they would be more satisfied if they received such explanations. 126 Publishing reasoned written opinions not only makes transparent the arbitration process but also may enhance the arbitrator's accountability. When a decision maker must write a reasoned opinion, she will analyze the facts and relevant principles more critically and will take more care in drafting her decision. 127 In addition, an arbitrator who must write a reasoned opinion will likely pay greater attention to evidence and argument presented at the hearing. 128 Knowing that others will read the opinion will also incentivize the arbitrator to reach her decision more carefully and deliberately. [T]he discipline of opinion writing might enable well-meaning judges to overcome their intuitive, impressionistic reactions. The process of writing might challenge the judge to assess a decision more carefully, logically and deductively." Id. at 37. Applying these findings to arbitrators would likely yield similar results. Arbitrators tend, like trial judges, to develop intuitive reactions to evidence presented.
129. See id.; see also Inside the Arbitrator's Mind, supra note 102, at 1175 ("The process of opinion writing itself could also serve as a check on intuition and facilitate deliberation, leading to higher quality outcomes. In those instances where arbitrators are not required [Vol. 70
Establishing Arbitrator Competence
One of the reasons Delgado offered for favoring formal processes is his belief that judges are "professionals," competent in adjudicating legal issues. 130 By contrast, historically, arbitrators were viewed as incapable of resolving non-contractual issues. 131 In the 1974 Alexander v. GardnerDenver decision, the Supreme Court famously pronounced that arbitrators are experts in the "law of the shop, not the law of the land." 132 Unless the public and the parties to arbitration perceive arbitrators as capable of analyzing and deciding legal issues, it would be difficult to overcome the objections Delgado (and others) levied against arbitration as an effective forum for minority disputants with legal or statutory claims.
In fact, though, as arbitrators have increasingly adjudicated statutory claims and legal issues, the process for creating a roster of arbitrators changed so that greater experience in the law is virtually an essential requirement. Today, the vast majority of commercial, employment, and consumer arbitrators are legally trained and typically have fifteen or more years of legal practice in the area in which they specialize. 133 As the kinds of disputes in arbitration changed, courts, too, have altered their view of arbitrator competence. Between 1974 and today, the Court moved from treating arbitrators as competent only to adjudicate contract disputes to validating arbitral decisions involving a wide variety of statuby governing rules to write opinions, parties could contract for opinions if so inclined. Parties also might mandate that tribunals include subsections in awards, follow prescribed checklists, or provide substantive reasoning of critical, replicable issues, if the parties believe they would benefit from a more detailed and precise explication of decision-making."). Moreover:
[i]n arbitration, in contrast to litigation, parties can adopt procedural rules and structures to enhance adjudicative quality and minimize the risk of decision error. For example, parties can structure procedures to give arbitrators more time to devote to deliberation. Likewise, parties can draft arbitration agreements to inject additional procedural rigor to decrease risks of error from intuitive adjudication.
Id.
130. Delgado, supra note 1, at 1374. Delgado asserts that ADR decision makers are "rarely professional." Id. eople who arbitrate do so because they prefer a tribunal knowledgeable about the subject matter of their dispute to a generalist court with its austere impartiality but limited knowledge of subject matter. 'The professional competence of the arbitrator is attractive to the businessman because a commercial dispute arises out of an environment that usually possesses its own folkways, mores, and technology. Most businessmen interviewed contended that commercial disputes should be considered within the framework of such an environment. No matter how determinedly judge and lawyer work to acquire an understanding of a given business or industry, they cannot hope to approximate the practical wisdom distilled from 30 or 40 years of experience.'" (quoting AMERICAN MANAGEMENT ASS'N, RESOLVING BUSINESS DISPUTES 51 (1965)). tory claims. 134 By 2009, the Court declared that even labor arbitrators were competent to apply external law. 135 Empirical evidence also supports the contention that arbitrators are as competent as judges in decision-making and use of precedent. In his article analyzing arbitrator use of precedent, 136 Professor Mark Weidemaier debunked the common wisdom that arbitrators neither follow nor make precedent. Examining arbitrators' citation practices in securities, labor, employment, and class action arbitration, Weidemaier found that arbitrators, particularly in employment and class action arbitration cases, "routinely" wrote lengthy, reasoned awards, spending considerable time analyzing legal issues and extensively using precedent. 137 While some of the cited precedent came from other arbitrators' opinions, the majority of cited precedent came from published judicial opinions. Professor Weidemaier concluded that the available evidence supported the theory that arbitrators and judges engage in similar types of decision-making and opinion-writing. 138 Professor Chris Drahozal reviewed the existing empirical studies in 2006 and found that arbitrators, when surveyed, reveal the same philosophy about following the law when rendering a decision as do judges. 139 Drahozal reported that judicial reversal rates of arbitration awards, even when reviewed de novo, are remarkably similar to appellate court reversal rates for lower court decisions. 140 Thus, it would seem inappropriate 614, 634 (1985) ("We decline to indulge the presumption that the parties and arbitral body conducting a proceeding will be unable or unwilling to retain competent, conscientious, and impartial arbitrators.").
136. Professor Weidemaier reviewed over eight hundred arbitration opinions, evenly divided among securities, labor, class action, and employment cases. Weidemaier, supra note 93, at 1105. 137. Id. at 1095, 1139 (outside of securities disputes, "arbitrators wrote reasonably lengthy decisions that were substantially devoted to legal analysis and made ample use of precedent."). In addition, Professor Weidemaier found that, outside of labor arbitration, the "overwhelming majority" of awards cite judicial precedent. Id. at 1140. He found the similarity between arbitrators' opinions and judicial opinions "striking." Id.
138 to conclude that arbitrators understand the law any less than other potential decision makers. 141 Professor Ariana Levinson's work also rejects the common wisdom that arbitrators, particularly in the unionized sector, are incapable of analyzing external or statutory law and explaining their application of law to facts in a well-reasoned opinion. In her study of 160 labor arbitration awards involving employment discrimination claims, Professor Levinson found that "[t]he majority of cases reach outcomes that appear defensible under the governing law, even if [the reader] does not agree with the outcome." 142 Professor Levinson concluded that a mandatory system in which labor arbitrators decide employment discrimination disputes, like the one at issue in Pyett, is just. 143 Current empirical studies, together with a changing judicial perception of arbitrator competence, suggest that arbitrators are at least as capable, if not more capable, than judges at resolving legal and statutory claims. Although public perception of arbitrator competence may not have changed as dramatically as judicial perception, educational efforts to promote arbitration, rather than disparage it, might help inform prospective disputants about the benefits of the process. The efforts to utilize this process for lower value disputes would only be enhanced if the arbitrators wrote reasoned opinions. Nothing would increase faith in arbitrator competence more than witnessing that competence on the printed page.
C. PUBLISHED REASONED WRITTEN OPINIONS ARE POSSIBLE
Unquestionably, the addition of a reasoned written opinion would enhance the integrity of the arbitral process, reduce the likelihood of biased or prejudiced decision-making, increase the predictability of arbitrator decisions, and assist parties in future arbitrator selection. But both minority disputants and one-shot players might object to the inclusion of this requirement if it increased costs of the arbitral process. Concerns regarding cost may be overblown, however. Arbitration jurisprudence strongly suggests that the party implementing the arbitration agreement may have 141. Drahozal also reported on a study, conducted by Patricia Greenfield, which reviewed 106 cases decided between 1980 and 1985 where at least one party had filed an unfair labor practice charge with the NLRB. Id. at 195. Greenfield found in her study that although half of the arbitrators cited external law in their opinions, most of the arbitrators' analysis of external law was cursory or conclusory. Id. at 195-96. Greenfield's study would seem to be of limited value given its age and focus on unfair labor practice charges. Further empirical studies, particularly of labor arbitration awards, would be helpful in assessing whether or not arbitrators follow the law, particularly when statutory discrimination claims are at issue.
142 an obligation to pay all costs and fees in excess of what a one-shot player would pay in court. 144 AAA and JAMS, the two most prominent arbitrator provider organizations, adopted employment and consumer due process protocols mandating that the business and/or employer pay for the arbitration process to the extent that its costs exceeds the cost of a trial. 145 If opinions were also mandated, arbitration costs would then include the time for the arbitrator to write the opinion.
Even if courts did not limit the consumer's obligation to what the consumer might pay in court, the costs of a written opinion are not as high as one might initially expect. Useful empirical evidence exists regarding the costs of adding the reasoned written opinion procedure. FINRA created a process called "explained decision." 146 Initially, the parties had to agree to request an explained decision, and it would cost the parties $400 (the rule states that arbitrators may allocate the cost). 147 In January 2017, FINRA offered further incentive to parties to request an explained deci- 145. AAA's consumer due process protocol, Principle 6, states that consumers should pay only "reasonable costs." See AAA'S CONSUMER DUE PROCESS PROTOCOL, supra note 83, at 2. The full principle states, "Providers of goods and services should develop ADR programs which entail reasonable cost to Consumers based on the circumstances of the dispute, including, among other things, the size and nature of the claim, the nature of goods or services provided, and the ability of the Consumer to pay. In some cases, this may require the Provider to subsidize the process." Id. Although declining to set absolute guidelines, AAA, in its commentary to Principle 6, states, "[i]nIn some cases, the need to ensure reasonable costs for the Consumer will require the Provider of goods or services to subsidize the costs of ADR which is mandated by the agreement. Indeed, many companies today deem it appropriate to pay most or all of the costs of ADR procedures for claims and disputes involving individual employees." sion, offering the option to them at no additional cost. 148 The quantification of opinion costs provides claimants with a strong argument that the additional costs of the written opinion are relatively small compared to the accrued benefits of the new practice-greater accountability of arbitrators, claimants' increased belief in the fairness of the arbitral process, ability of claimants to change their future behavior to avoid additional legal difficulty, and ability of either party to present an effective appeal.
IV. DIVERSITY IN ARBITRATION
Delgado's seminal article critiquing dispute resolution as an alternative to the traditional judicial process does not address the importance of diversity among decision makers and facilitators as a basis for ensuring process integrity. Perhaps that is in part because Delgado believed that the formal structure of the American legal system reduces bias and prejudice to such a degree 149 that it is less important to have diverse judges. 150 Al- 149. Delgado emphasized that the internal and external constraints of the American litigation system "are designed to keep a judge from exhibiting bias or prejudice." Delgado, supra note 1, at 1367. Perhaps this means that judges may be biased or prejudiced, but the rules preclude them from acting on their biases or prejudices. Thus, there is less of a need for diversity among judges.
150. Professor Gary Spitko, by contrast, suggests that cultural minorities sometimes fear traditional litigation processes because the legal system is dominated by "majorityculture personnel (most notably including judges and jurors)." E. Gary Spitko, Gone but ternatively, Delgado may simply have avoided tackling the issue of the gender or race of the decision maker at the time he and his co-authors drafted the article. Whatever the reason, thirty years later, both minority disputants and one-shot players believe that the lack of diversity among arbitrators undermines the integrity of the arbitration process. 151 Given arbitration's already less formal structure, one method for enhancing its legitimacy among minority disputants, and one-shot players more generally, would be to ensure greater diversity among those empowered to make decisions. 152 Increasing diversity of neutral rosters will likely improve the public's perception of fairness and impartiality of the arbitration process. 153 Critics of arbitration accurately observe that the arbitrator corps is not particularly diverse in composition, either by sex or by race. 154 dentity and background of decision makers makes a difference and our growing understanding of the impact of these elements on process and product in dispute resolution must be communicated and translated into action.").
152. Commentators have observed that the diversity of the arbitrator corps has not kept up with the change in the diversity of the workforce. The lack of diversity among arbitrators undermines the credibility of the process because disputants do not believe that the arbitrators can identify with their reality as employees or consumers. 155 Here, this article will review efforts to diversify the arbitrator corps and attempt to explain why these efforts have been relatively unsuccessful. This article will also suggest an alternative to the current, failed effort to diversify. If greater diversity among arbitrators might help minority and other disputants find arbitration an acceptable substitute forum, it is certainly worth the exploration. 156 The dispute resolution community and the organizations providing neutral services agree that parties to arbitration should have the opportunity to select an arbitrator from a diverse roster of neutrals. In response, several arbitral organizations committed to increasing diversity among the arbitrators on their rosters. AAA, the largest neutral provider organization, states that part of its mission is the creation and maintenance of a diverse neutral roster. 157 In 2012, AAA reported that its Roster of Neutrals was twenty-three percent (23%) diverse for gender and race. 158 AAA also established a one-year fellowship for newer dispute resolution professionals from historically underrepresented groups. This program, the A. Leon Higginbotham Jr. Fellows Program, is intended "to provide training, mentorship and networking opportunities to up and coming diverse alternative dispute resolution professionals who have historically not been included in meaningful participation in the field of alternative dispute resolution." 159 JAMS also touts its commitment to diversity. According to its website, it "outpace[s] The AmLaw 250 with an overall composition of 22% female and 9% persons of color among our distinversity-to-adr-is-a-necessity-acc [Perma link unavailable]. FINRA arbitrators are not diverse either: "There are 6,383 arbitrators, according to FINRA. PIABA's analysis of disclosure reports for 5,375 past and current securities arbitrators from as far back as 1991 found that 80 percent of arbitrators were male. PIABA also analyzed 2,118 disclosure reports it had complied [sic] from 2013-14. Of those, the average age was 66 and more than 78 percent were men. guished panelists." 160 JAMS encourages the businesses with whom it works to consider using gender and racially diverse neutrals, track usage of diverse neutrals, and encourage outside counsel to "consider diversity in their selection of ADR professionals." 161 CPR, another major provider of dispute resolution services, created a "diversity pledge." Signatories to this pledge confirm their belief in the importance of diversity and inclusion among neutrals and actively support selecting diverse arbitrators and mediators in matters in which they are involved. It also asks that other parties to disputes include "qualified diverse neutrals among any list" of neutrals they propose to the signatories. 162 More recently, acknowledging that the only path to diversity in dispute resolution is ensuring that diverse candidates are selected as arbitrators, CPR, together with FINRA and the Leadership Council on Legal Diversity, launched a program intended to train diverse candidates to become mediators and arbitrators. 163 The program, which began in a pilot form in 2016, provides diverse participants the opportunity to develop neutral skills and gain access to professional dispute resolution opportunities through, "(a) formal training in mediation and arbitration skills and practical observational experience; (b) mentoring by skilled neutrals; and (c) networking opportunities within CPR's commercial dispute resolution community via attendance at these organization's events at no cost or at a discount." 164 For each of these organizations, the focus seems to be on diversifying the arbitration roster and, at the same time, encouraging clients to commit to selecting arbitrators who are diverse. Commentators offer additional suggestions to the major providers, encouraging them to offer training and mentoring to female or minority arbitrators. 165 They also recommend that minority or female arbitrators, if interested in being selected, should do pro bono or reduced fee work and speak or teach for the lawyers and business people who might ultimately be responsible for selecting arbitrators. 166 While all of these suggestions are useful, they do not seem sufficient to overcome the major obstacle facing any prospective arbitrator on a roster-being selected. The commitment to diversifying the roster and offering mentoring, training, and networking, admirable as it is, is unlikely to change who is selected to be an arbitrator. 167 Neither are entreaties that businesses select arbitrators from diverse backgrounds likely to change selection outcomes. It is odd that businesses, who long ago committed to ensuring diversity in their business and hiring practices, 168 often abandon that commitment when selecting neutrals. 169 Institutional expression of a commitment to the selection of qualified neutrals does not seem to translate into the selection of diverse neutrals. 170 So, it would seem unlikely that leaving the selection process to the businesses will result in increased diversity among selected neutrals. 171 Even with lists that include diverse neutrals, businesses seem to default to arbitrators with whom they are familiar or who look like them. 172 This approach results predominantly in the selection of older, white male arbitrators, since these arbitrators have been around the longest and likely have the most experience and name recognition. 173 So, how can diversity among selected neutrals be achieved? its arbitrator roster and most entities who use AAA opt in to AAA's default rules, one would expect to see greater diversity among the arbitrators actually appointed to cases. Unfortunately, though, the reach of this rule is limited because a $10,000 demand is a relatively low value claim and the rules authorizing AAA to appoint the arbitrator are limited to consumer disputes. 177 In an employment dispute, by contrast, AAA will follow the traditional process for arbitrator selection. AAA sends out a roster of arbitrators, diverse by gender and race. 178 Next, the parties rank these arbitrators in order of preference. Then, AAA appoints the arbitrator with the highest composite ranking. 179 This process provides no guarantee that a diverse arbitrator will be chosen. One way to improve diversity among arbitrators selected to hear cases would be for AAA, and other major arbitral institutions like JAMS and CPR, to adopt AAA's approach to arbitrator appointment for low value cases, but increase the threshold demand associated with arbitrator appointment to, for example, $100,000 claims. The institutional providers could also expand this direct arbitrator appointment program to include employment cases. Parties could still opt out of the arbitrator appointment rule but, if they failed to do so, would be much more likely to see an arbitrator of a different gender or race presiding over their dispute.
Another possible solution to the lack of diversity among arbitrators would be to create a greater number of permanent panels of arbitrators reflecting the diversity of the population at large. 180 Permanent panels are already a staple of labor arbitration in both the public and private sectors. 181 Each side, union and management, identifies potential arbitra-tors. Both sides vet the arbitrators and, if they are acceptable to both sides, randomly assign (or assign by rotation) the panel arbitrators to arbitrations as disputes arise, typically over a period of time, such as the life of the collective bargaining agreement. 182 Because both union and management are committed to creation of a diverse panel, parties are much more likely to see women or minority arbitrators than they would if the panel were created by a private arbitral organization. Other institutions utilize permanent panels for certain kinds of cases, usually those that are less complex. As in the labor-management context, the permanent panel arbitrators are assigned on a rotating basis to cases, and both sides must agree that an arbitrator may become a member of a permanent panel. 183 Arbitrator panels create greater diversity in arbitrator selection, as opposed to the current approach in most consumer and employment cases, which focuses only on diversification of arbitrator rosters.
Establishing a permanent panel of arbitrators to enhance diversity among arbitrators handling employment disputes is not a new idea. In 2008, David Hoffman and Lamont Stallworth recommended the creation of national and regional arbitrator panels as a way to improve the diversity of arbitrator rosters. But their article focused primarily on the question of how to improve recruitment, selection, and mentoring of minority dispute resolution professionals. The authors identified two programs designed to achieve these goals: Access ADR and a National Consortium of Minority Workplace Neutrals. 184 While there is no doubt that increasing the number of minority dispute resolution professionals is a laudable goal, these organizations have not been terribly successful because they exist separate and apart from the mainstream dispute resolution providers. 185 To change the nature of arbitrator rosters that parties actually use-and, more importantly, the arbitrators they select-businesses, consumer and employee groups, along with the dispute resolution providers, must work together to achieve the same goal. Resources providing access to minority or gender-diverse neutrals are a mere starting point. Only if permanent panels of diverse neutrals are created by the arbitral institutions, together with support from businesses and input from employees, consumers, and the entities that advocate on their behalf, might we experience the kind of diversity among arbitrators that will make the arbitration process more acceptable to minority disputants.
But how can we ensure that consumer or employee advocacy groups, or groups created by plaintiffs' lawyers, can stand in the place of the union to propose inclusion of arbitrators from diverse backgrounds on arbitrator panels and play a role in their selection? Bill Gould, former Chair of the NLRB and an experienced arbitrator, suggested that employees' representatives, in particular, could be in a position to identify arbitrators for rosterspanels and, later, for selection. He believed that, post-Gilmer, "the plaintiffs' bar in most major cities is able to act as an adequate surrogate for organized labor. That is to say, counsel, like union representatives, will pass information about their experience and judgments about particular arbitrators to one another just as employers do in both settings." 186 A recent study of AAA consumer arbitration cases suggests that this may be happening, at least in consumer arbitration. In a study of over 5,000 consumer complaints filed with AAA between 2009 and 2013, the authors found that "repeat-playing plaintiffs' lawyers" may have "growing clout" in the arbitrator selection process. 187 These lawyers could work with AAA and business counsel to establish a more diverse panel of arbitrators who could then be assigned randomly to cases. Even if a rosterpanel were not possible, one would hope that the growing influence of repeat-playing plaintiffs' lawyers will serve to ensure selection of arbitrators with more diverse backgrounds, as lawyers will likely work to One of the reasons for a repeat player advantage, Colvin concluded, was that the "plaintiff attorney bar" was not able "to play a substitute role as a repeat player on behalf of employees in employer arbitration akin to the role played by unions in labor arbitration." Id. Colvin speculated that plaintiff attorneys might be able to play this role if the time came when there were a "sufficient number of plaintiff attorneys experienced in employment arbitration accessible to employees to be able to counteract employer advantages in this area." Id.
187. See generally Horton & Chandrasekher, supra note 177. Horton's research debunks the belief that arbitral bias against the one-shot players is prevalent. According to Horton's research, there is "little proof that private judges are prejudiced against consumers. In fact, our research goes further and casts doubt on existing evidence of arbitral bias." Id. at 120-21. There is also some doubt as to the continued existence of the repeat player influence in arbitration. See id. at 121. According to Horton, repeat players do not have as much control over the arbitration process as they did in the past. Id. 1,279 different arbitrators (in part because of the AAA arbitrator appointment process) presided over 4,839 arbitrations. Id. at 91, 121. Thus, the authors concluded that "companies no longer have much control over the identity of the private judge." Id. at 121. Although Horton did not study the identity of the arbitrators, one might also imagine that more minority and female arbitrators presided over these arbitrations, given that so many different arbitrators were assigned to resolve disputes. select arbitrators who they believe to share experiences and beliefs similar to their clients.
Organized plaintiffs' lawyers and increased use of direct arbitrator appointment and arbitrator panels may well lead to increased diversity among arbitrators actually appointed to hear consumer and employment disputes. If increasing diversity among arbitrators is integral to ensuring the procedural integrity of the arbitration process, then arbitral organizations should push businesses to draft arbitration clauses that authorize arbitrator appointment or permanent panels. As long as arbitral organizations are committed to maintaining diverse rosters of arbitrators, this approach will ensure that a much larger percentage of arbitrators from diverse backgrounds are appointed to hear cases, rather than simply languish on the arbitrator rosters, never to be chosen.
V. CONCLUSION
Arbitration is a structured process that, in the past twenty years has become increasingly formal to address perceived inequities among parties who participate in it, particularly one-shot players facing repeat players. These improvements to arbitration, including reduced filing and arbitrator fees and greater due process, rebut the assertion that the arbitration process disadvantages minority or one-shot disputants. And the beauty of arbitration is that its structure is amenable to additional reform that might address perceived and real threats to justice that may emanate from an informal forum. Among other reforms, the addition of a published reasoned written opinion and diversification of the arbitrator corps might ultimately make arbitration a preferable forum for minority and one-shot disputants given its already low cost and efficient resolution process. Although arbitration is not a "baby," having been around since biblical times, it should nevertheless not be thrown out with the bathwater, for it has the potential to provide minority disputants, particularly those facing a well-heeled opponent, the ability to access and, perhaps, obtain justice, an objective rarely achieved by those with few resources in a traditional courtroom. 188 
